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Location: City Council Chamber, 408 N. Spokane Street, Post Falls, ID 83854 
 
 
 

1. CALL TO ORDER 
 

Please Turn Off Your Cell Phones 
 

2. ROLL CALL OF MEMBERS 
 
 

3. CONSENT CALENDER 
a. Minutes from February 24th, 2016 meeting 
b. Final Written Decision on Appeal by Interstate Plastics, Inc 
 

 
4. ADJOURNMENT 

 
Questions concerning items appearing on this agenda should be addressed to the Public 
Services Department – Building Division at 208-773-8708. 
 
The City Hall building is handicapped accessible.  If any person needs special equipment to 
accommodate their disability please notify the City Media Center at least 24 hours in advance 
of the meeting date.  The Media telephone number is 208-457-3341.  Thank you. 
 

 
Members:  

Jeff Barnhart, Mark Latham, Bill Miller, Rick Schmidt, Darrell Wilder  

BUILDING CODE  
BOARD OF APPEALS 

MEETING 
 

March 28, 2016 
11:00 AM 
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Location: City Council Chamber, 408 N. Spokane Street, Post Falls, ID 83854 
 
 
 
CALL TO ORDER 6:00 PM 

 
Please Turn Off Your Cell Phones 

 
ROLL CALL OF MEMBERS 
Jeff Barnhart, Mark Latham, Bill Miller, Rick Schmidt, Darrell Wilder – Present 
 
ELECTION OF BOARD CHAIR 
Warren Wilson, City Attorney: I know this board has not met in a very long time so I wanted to talk to 
you about public meetings and the process for them.  Once we are done with that we will move into 
the hearing.  Justin and I will tag team that.  Then Interstate will have a chance to speak, following 
that the City will have a chance to rebut anything they bring up.  After that the board would vote.  A 
majority vote needs to be taken one way or another.  If you want to overturn the decision of the 
building official that would require a majority vote of the board.  This is a public meeting/open 
meeting.  Your deliberations need to be conducted in the open.  If you have questions feel free to 
ask.  We need to create a record so that people can hear what we are doing.  When it comes time 
for deliberation it will be done in public.  With that you do need to select a chair person.  Since the 
board has not met for a very long time you will need to elect a chair person.  I do think it may help 
you out to have someone who has been through the process. 
 
Motion by Miller to elect Mark Latham as chair of the Building Code Board of Appeals. 
Second by Schmidt 
Vote: Barnhart-Aye, Miller-Aye, Latham-Abstain, Schmidt-Aye, Wilder-Aye 
Motion Carried 

 
APPEAL 

 
Staff Report: Warren Wilson and Justin Miller, Building Official for City of Post Falls 
Interstate Plastics – Appeal of stop work order posted on November 3, 2015. 
Requested Action: On February 9, 2016 Interstate Plastic, Inc. appealed a “Stop Work” order posted 
on November 3, 2015 arguing that the storage structures being erected by Interstate are not subject 
to the International Building Code (IBC).  The Building Code Board of Appeals should listen to the 
arguments from the City and Interstate Plastics.  The Board can only overturn the Building Official’s 
determination of he has misinterpreted or misapplied the applicable code requirements. 
 
Building Official’s Determination: The IBC and the Zoning Code do not conflict and both apply to this 
project.  The storage structures are “structures” governed by the IBC.  The IBC does not require that 
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the improvements be attached/affixed.  The structures are being erected on the site, which is 
sufficient to render them improvements to real property. 
 
IBC Sections 113.1 and 113.2 Commentary: An aggrieved party may not appeal a code requirement 
per se.  The intent of the appeal process is not to waive or set aside a code requirement; rather, it is 
intended to provide a means of reviewing a building official’s decision on an interpretation or 
application of the code. The board is not allowed to set aside any of the technical requirements of 
the code. 
This is a technical argument of if these structures are regulated by the code or not. 
 
IBC Commentary: The Commentary is a companion to the IBC.  It provides historical and technical 
background information on issues covered in the IBC.  It does not replace the text of the rules as 
adopted; it only provides information about what the intent of the code is.  “Readers should note that 
the Commentary is to be used in conjunction with the IBC and not as a substitute for the code.  The 
Commentary is advisory only; the code official alone possesses the authority and responsibility for 
interpreting the code. 
Miller: From what I have been able to see they have 10 cargo containers two deep with a tube frame 
structure over the top with a small plate wielded to the side of the structure with the tube frame 
structure bolted to that.    They are set directly on the ground.  Eventually there would be a 
membrane structure put over the tubing frame to cover the material stored inside the structure. 
Wilson: To give you a sense of how tall they are the pip coils are stacked two high about 2/3rds of 
the way to the top. 
IBC Section 102.2 says “The provisions of this code shall not be deemed to nullify any provisions of 
local, state or federal law”. 
Interstate argues that because the zoning code contains a different definition, that by applying the 
building code definition of structure, the code is, in essence, nullifying the zoning definition, which 
violates IBC 102.2.  I do not think that is what the code intends.  The Commentary says: IBC. 102.2 
Commentary “In some cases, other laws enacted by the jurisdiction or the state or federal 
government may be applicable to a condition that is also governed by a requirement in the code.  In 
such circumstances, the requirements of the code are in addition to the other law that is still in 
effect, although the building official may not be responsible for its enforcement.”  Both codes and 
both definitions, apply to project in Post Falls.  The zoning code, and zoning definitions apply to the 
land use aspects of projects and the building code, and building code definitions, apply to the 
building aspects of the project.  Interstate must comply with the International Building Code. 
Miller: We have asked to a second opinion from Steve Thomas from the Colorado Code Consulting, 
LLC.  In his let he says “It is my understanding that the owner took this matter to the City’s Zoning 
Board of Appeals and they determined that it was not a structure under the zoning code.  That code 
is completely separate from the building code.  The building code is adopted by reference in Title 15 
of the City Code.  The zoning regulations are contained in Title 18 of the City Code.  The zoning 
code applies to all land and the use thereof, within the incorporated boundaries of the city of Post 
Falls.  The building code applies to the construction of a building or structure.  There is no relation 
between the two regulations.  One regulates land use and the other regulates the construction of 
buildings and structures. 
Wilson: The next question is this structure governed by the IBC.  We believe it is.  IBC Section 202 
definition of a structure is that which is built or constructed.  The Commentary says this definition is 
intentionally broad so as to include within its scope, and therefore the scope of the code everything 
that is built as an improvement to real property. IBC Section 101.2 the provisions of this code shall 
apply to the construction, alteration, relocation, enlargement, replacement, repair, equipment, use 
and occupancy, location, maintenance, removal and demolition of every building or structure or any 
appurtenances connected or attached to such buildings or structures.  The Commentary says this 
section establishes when the regulations contained in the code must be followed, whether all or in 
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part.  Something must happen (construction of a new building, modification to an existing one or 
allowing an existing building or structure to become unsafe) for the code to be applicable.  While 
such activity may not be as significant as a new building, a fence is considered a structure and, 
therefore, its erection is within the scope of the code. 
Has Interstate taken an action as outlined in Section 101.2? They located the shipping containers in 
a fashion to serve as walls of a structure.  They began altering the containers by constructing a roof 
to enlarge the storage capacity (use and occupancy).  Interstate has taken action as outlined in 
Section 101.2.  As such the structures are subject to the code.  However, Interstate argues that the 
structures are not an improvement to real property.  The Building Official considered the following 
items, although they don’t directly apply, when determining what constitutes an improvement to real 
property for IBC purposes.  Using the definition from the court, does the construction of a membrane 
covered frame storage structure enhance or augment the values of Interstate’s property?  Yes, the 
storage structure augments the usability of the property for the industrial uses needed by Interstate.  
Otherwise, there would be no need to construct them.  Interstate has provided a personal property 
record from the Assessor’s office for 2015 that lists several storage units.  Assuming this refers to 
the shipping containers, Interstate has converted the containers from “personal property” to 
“improvements to real property” for tax purposes.  The Assessor’s office has confirmed that this 
statute governs real property tax  assessment and that it applies to items erected on real property 
as well as items affixed to property (even though, by policy, they use a narrower scope when doing 
assessments in Kootenai County).  By statute for property tax assessment purposes, being affixed 
or attached to the real property is not required to be an improvement.  The statute includes items 
erected on real property.  Here Interstate is in the process of erecting a storage building using 
container walls and a membrane roof structure.  The I.C. Section 41-724 defines “Improved real 
property” for investments by insurance companies as real estate in which improvements, or 
improvements under construction or in process of construction, suitable for residence, institutional, 
commercial or industrial use, are situated.  Under this definition, if the improvement is suitable for 
commercial or industrial use, like storing manufactures pipe, it improves the real property the 
improvement is situated on.   
The Building Official Considered:  

- IBC does not require that improvements be affixed/attached. 
- Dictionary definition used by the Supreme Court does not require improvements to be 

affixed/attached. 
- I.C. 63-201 does not require improvements to be affixed/attached. 
- I.C. 41-724 does not require improvements to be affixed/attached. 

The Building Official Determination:  The IBC does not require an improvement to be 
affixed/attached to the real property in order to be an “improvement to real property” for IBC 
purposes.  Being erected on the site is sufficient to bring the project within the IBC. 
In conclusion the City wants to see Interstate complete the project and be successful. However, the 
structures being constructed by Interstate Plastics are regulated by the IBC and Interstate must 
obtain a permit prior to completing construction.  The Building Official’s interpretation of “structure” in 
the IBC is reasonable and the appeal should be denied. 
Schmidt: With a building of this nature if they are required to get a permit would the roof structure be 
required for engineering from the City? 
Miller: Yes, the attachment and wielding would have to be checked.  The snow load and wind load 
would have to be checked. Schmidt: Would there be requirements on how high things could be 
stacked? 
Miller: Yes 
Wilson: These structures are right next to the freeway and we have just lived through two big wind 
storms.  We want to make sure it is constructed safely. 
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Chad Tipton, Owner of Interstate Plastic Inc: Warren spent a lot of time trying to turn my 
containers into real property.  There is no evidence that they are real property till I affix them to the 
ground.  My insurance company would consider it as business personal property.  Rod Braun, chief 
commercial appraiser for Kootenai County, explained that the shipping containers on the Interstate 
Plastic property are not assessed as real property and will not be assessed as part of the land 
unless they are somehow permanently attached to the land.  Mr. Braun also confirmed the addition 
of a shade canopy between two containers will not be considered an improvement to the land by the 
County Assessor.  U.S. Master Depreciation Guide (2008) Modified Accelerated Cost Recovery 
System says” most courts will rule that a structure cannot be considered a building unless it is 
inherently permanent. Thus, in general, if a structure can be readily disassembled and moved to a 
new location, it will be considered personal property and not a building (real property). In an email 
from Warren about the definition of a structure says that this definition is intentionally broad so as to 
include within its scope, and therefore the scope of the code, everything that is built as an 
improvement to real property.  That is where we differ, this is not real property this is personal 
property because it is not attached to the ground.  The notion that the zoning ordinance has nothing 
to do with “the building activity” is nonsense.  Interstate’s lot is certainly within the incorporated 
boundaries and since it is not a governmental agency may be lawfully regulated by the City of Post 
Falls.  The practical application of Post Falls definition of structure is that there is that sliver of green 
where something is “built or constructed” but is not considered a structure because it is neither 
located on the ground nor attached to something with a fixed location on the ground.  Interestingly, 
this is almost the exact same criteria used to make a determination as to whether something is real 
property or personal property.  The scope of zoning is larger than the scope of the building code.  
There are things, erected or constructed such as a shade cloth structure for nursery purposes that 
are regulated by Title 18 but are ignored by the building code.  If something is not a structure then 
the question is “Where can I erect it?” then how can it be a structure when the question is “When I 
erect it…?” or “If I erect it…?”? 
Barnhart: So you are saying the roof is not on the ground? 
Tipton: Yes, that is what is erected or constructed.  The shade canopies are attached to my 
containers which are laying on the ground. 
Latham: What is your definition of the containers which you are saying is personal property? 
Tipton: It is personal property on my tax bill.  
Latham: Do you intend to move it around frequently? 
Tipton: The point when I am ready to move these is when I am ready to do a building.  This is a 
temporary solution. 
Wilder: The time before you build a building will it be 180 day time period? 
Tipton: It will take a few years to acquire enough customers for that amount of storage.  Hopefully 
less than 10 years. 
Schmidt: As far as the construction of the canopy, do you have an engineer helping you design what 
you have there? 
Tipton: This was a product we purchased that came with the feet we wielded on to the container. 
Schmidt: Is it specific for those feet to be wielded onto containers or onto a ground structure? 
Tipton: You could do either. 
Schmidt: Do the containers also have pipe in them or are they just walls? 
Tipton: There is storage space in them if we need them. 
Schmidt: I think the building codes help to protect and make things safe.  The concern I have is the 
safety and the surrounding area.  The roof is not engineered to the containers and sits up rather 
high.  I have a concern of the wind and snow load for your employees and the freeway. 
Tipton: The only thing could happen is the membrane could break long before the metal, at worst 
you would have a tear.  They lasted all winter as far as the wind storm. 
Schmidt: The biggest difference is there is not membrane on it so any stress on it at all. 
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Wilder: I think there is a lot of grey area in it.  I feel that as a building official their primary function is 
to look at safety for the public.  So if I was in Justin’s shoes I do not feel that this structure is safe for 
the public at all.  It seems like a highly creative way to bypass the permitting process and I do not 
understand why. 
Tipton: The permitting process triggers a bunch of stuff that is not necessary. 
Latham: I think our job here tonight is to determine if it meets according to the building code and not 
any of the zoning ordinances. 
 
Rebuttal 
Wilson: The City has two definitions of structure.  There are many definition of an improvement to 
real property on purpose because different codes do different things.  As far as the building code we 
think we have shown they have taken steps to improve, alter the shipping containers. 
Miller: I checked with other jurisdictions and they all said it would be a structure and subject to the 
building codes. 
 
Deliberations 
Wilder: The closer for me is that the code mentions membrane structures.  And we are getting too 
hung up on whether they sit on containers or not.  By the code I feel that it would fall under the 
permit process. 
Schmidt: I agree, my concern is the safety and you cannot underestimate weather issues. 
Latham: I look at it that the building code is to look at safety of anybody.  It seems permanent and 
not going to move every week. There is a solution of getting an engineer to make this work. 
Miller:  This is an improvement to the property and the building department is for building safety and 
I think this requires a permit for safety because I can see some inherent problems. 
Barnhart: The problem for me is the membrane structure.  I can see this as being not real property 
and I can go with you there but you look at section 3102 it says an erection period of 180 days so I 
don’t think you are going to go through all this for 180 days.  I would have to agree you would need 
a permit. 
 
Motion by Barnhart to deny the Appeal 
Second by Latham 
Vote: Wilder-Aye, Schmidt-Aye, Latham-Aye, Miller-Aye, Barnhart-Aye 
Motion Carried   
 
 
 
_______________________________________ 
Mark Latham, Chair 
 
 
_______________________________________ 
Attest 
 
ADJOURNMENT 7:27PM 
 

Questions concerning items appearing on this agenda should be addressed to the Public 
Services Department – Building Division at 208-773-8708. 
 
The City Hall building is handicapped accessible.  If any person needs special equipment to 
accommodate their disability please notify the City Media Center at least 24 hours in advance 
of the meeting date.  The Media telephone number is 208-457-3341.  Thank you. 
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Members:  

Jeff Barnhart, Mark Latham, Bill Miller, Rick Schmidt, Darrell Wilder  
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FINAL WRITTEN DECISION ON APPEAL  
Post Falls Building Code Board of Appeals 

Interstate Plastics, Inc. 
 
On November 3, 2015, The Building Official posted a Stop Work Order on a construction project being 
built by Interstate Plastics, Inc. (“Interstate”).  The Stop Work Order was posted because Interstate 
began construction without first obtaining a building permit.  At the time the Stop Work Oder was 
posted, Interstate was constructing partially enclosed storage structures using shipping containers and a 
membrane roof structure to protect the pipe products that they manufacture.  On February 9, 2016, 
Interstate appealed the Stop Work Order to the Building Code Board of Appeals (“Board”).   
 
On appeal, Interstate argues that International Building Code (“IBC”) Section 102.2 prevents the City 
from adopting a definition of “structure”, for IBC purposes, different from that contained in the City’s 
zoning code, which has previously been interpreted to exclude the structures that are the subject of this 
appeal.  Alternatively, Interstate argues that the structures at issue are not regulated by the IBC because 
they are not improvements to real property, which is a necessary prerequisite to being a “structure” that 
is subject to IBC regulation.   
 
Authority of the Board. 
 
Section 113 of the IBC authorizes the Board to hear appeals from decisions made by the Building 
Official.  The appeal must be based on a claim that the true intent of the code/rules have been incorrectly 
interpreted, that the provisions of the code do not apply or that an alternative means of compliance is 
equally good or better.  The Board does not have the authority to waive code requirements. 
 
IBC Section 102.2. 
 
IBC Section 102.2 provides: 
 
The provisions of this code shall not be deemed to nullify any provisions of local, state or federal law. 
 
Interstate argues that the definition of “structure” contained at IBC Section 202 must be read to have the 
same meaning as the definition of “structure” contained in the City’s adopted zoning codes otherwise, 
the definition contained in the IBC nullifies the definition in the zoning code contrary to requirements of 
IBC Section 102.2.   
 
We find that this is an incorrect reading of IBC Section 102.2.  As pointed out by the City, the two code 
provisions (zoning code and building code) are adopted to regulate separate activities.  The zoning code 
addresses what real property may be used for while the building code addresses how structures are 
constructed.  These are distinct categories of regulations which can require different definitions.  The 
Official Code Commentary for Section 102.2 explains this difference: 
 
In some cases, other laws enacted by the jurisdiction or the state or federal government may be 
applicable to a condition that is also governed by a requirement in the code.  In such circumstances, 
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the requirements of the code are in addition to the other law that is still in effect, although the building 
official may not be responsible for its enforcement. (Emphasis added.) 
 
The Commentary makes it clear that both definitions of “structure” are applicable to the different 
aspects of a project and each must be complied with in order for the development to receive the 
necessary approvals to proceed.  Given the language of Section 102.2, as explained by the Commentary, 
we cannot find that the Building Official misinterpreted or misapplied the true intent of the code.  As 
such, we reject Interstate’s appeal on this basis. 
 
IBC Section 202: Structure. 
 
Interstate argues that the structures it is constructing are not “structures” that are regulated by the IBC 
because they don’t meet the definition of “structure” under IBC Section 202.  IBC Section 202 defines 
structure as: 
 
Structure:  That which is built or constructed.  
 
The Commentary further explains: 
 
This definition is intentionally broad so as to include within its scope, and therefore the scope of the 
code (see Section 101.2), everything that is built as an improvement to real property.  See also the 
definitions for “Building” and “Area, building” for the difference between a building and structure.” 
 
Based on the Commentary, Interstate argues that definition of “structure” is limited to that which is built 
or constructed as an improvement to real property and that the structures it is constructing are personal 
property rather than an improvement to real property.  In support of this position, Interstate provides 
some indication from the County Assessor’s office that the shipping containers were taxed as personal 
property.  However, the County Assessor’s decision on how to tax shipping containers, prior to their 
alteration by the addition of a roof structure, sheds little light on whether the containers, as modified, are 
structures regulated by the IBC.  As discussed above, different regulations, such as property tax rules 
and building code regulations, can have different definitions or apply similar terms and reach different 
outcomes based on nature of the regulations.   
 
We find instructive the process the Idaho Supreme Court followed in Liberty Mutual Fire Insurance Co. 
v. El Paso Products Company, 122 Idaho 133 (1992) to define improvements under a separate 
regulatory scheme.  In that instance the Supreme Court applied the dictionary definition of improvement 
(An improvement is “the enhancement or augmentation of value or quality.” Webster's Third New 
International Dictionary (Unabridged)”) to determine if a piece of equipment was an improvement to 
real property.  Applying the definition of improvement used by the Supreme Court we find that altering 
the shipping containers by adding a roof structure to create a structure for the protection of Interstate’s 
finished products is an enhancement or augmentation of the real property because the structures, as 
constructed, will serve to enhance/augment the industrial uses of the property and are functionally 
equivalent to a structure using a more traditional construction method.   
 
We also find it instructive that the definition of “improvements” for property tax assessments in I.C. 63-
201(11) applies to all structures erected upon or affixed or attached to real property.  At the hearing the 
Building Official indicated that the structures being constructed may need to be built on a foundation, 
which would affix/attach the structures to the real property.  But regardless of whether the storage 
structures being constructed by Interstate would be required by the IBC to be affixed or attached to the 
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real property, they are certainly being erected (meaning: to put up by the fitting together of materials or 
parts) on the property, which would bring them within that definition of improvement.   
 
Given that the definition of “structure” in the IBC is intentionally broad, so as to bring all improvements 
to real property within the scope of the code, we cannot find that the Building Official misapplied or 
misinterpreted the true intention of the definition of structure contained in the IBC in this case where the 
structures being constructed meet the definitions of improvements reviewed above.  This conclusion is 
especially true where the shipping containers are being altered by the addition of a roof structure of a 
type that is specifically regulated by the IBC (Membrane-Covered Frame Structure) and the resulting 
structure presents a potential safety hazard and is for a use that is also regulated by the IBC (Storage 
Group S).  As such, we also reject Interstate’s appeal on this basis. 
 
This decision applies only to the definition of “structure” contained in the IBC.  It does not apply to the 
definition or application of terms “structure”, “building” or other provisions of the City’s zoning or other 
codes because the interpretation and application of those terms are not subject to the jurisdiction of the 
Building Code Board of Appeals.     
 
THIS IS THE FINAL DECISION OF THE CITY OF POST FALLS AND MAY NOT BE 
APPEALED TO THE CITY COUNCIL.        
 
 
______________________________   ______________________________ 
           Date       Mark Latham, Chair 
        Building Code Board of Appeals 
 
 
 
______________________________ 
 Attest 
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